BCD CDBG Implementation Handbook

LABOR
STANDARDS

TABLE OF CONTENTS

CHAPTER 7: LABOR STANDARDS ... 4
INTRODUGCTION ..ottt e et e e e e e e eennena e e e eeeeennnes 4
RELEVANT LAWS ..ot e e ennnes 4
APPLICABILITY Lottt e et e e e e e e nn e e e e e e eeennes 5
LABOR STANDARDS OFFICER .....ccoiiiiiiiiiii e 6
SECURING WAGE DECISION .....ooiiiiiiiiiieeiieei e e 6
ADDITIONAL CLASSIFICATIONS ... 7
BIDDING ... ittt ettt a e err e eaaans 8
CONTRACTOR CLEARANCE ... 9
CONTRACTING. ... e e e 10
BIDDING/CONTRACTING DOCUMENT SUBMISSION AND
RECORDKEEPING.... oottt a et aeeaenns 11
PRE-CONSTRUCTION MEETING.......cooiiiiiiiiii e 12
COMPLIANCE MONITORING ..ottt 12
COMPLIANCE ENFORCEMENT ..ottt 17
PROUJECT SIGN ..ttt e e e e e e e e eennnes 19
ATTACHMENTS L. e e e e ennnes 20

ATTACHMENT 7-A: DAVIS-BACON COVERAGE CHART — CDBG
FINANCED ACTIVITIES. ...ttt eaaans 21
ATTACHMENT 7-B: DAVIS-BACON AND RELATED ACTS (DBRA)...23
ATTACHMENT 7-C: LABOR STANDARDS OFFICER DESIGNEE...... 29
(TEMPLATE) ...ttt 29
ATTACHMENT 7-D: RECORD OF WAGE DECISION SELECTION
(TEMPLATE) .ottt ees et s et es et s e neeneeen 30
ATTACHMENT 7-D1: RECORD OF WAGE DECISION SELECTION
(SAMPLE) ...ttt s et s et n s e 31
ATTACHMENT 7-D2: RECORD OF WAGE DECISION SELECTION ..32
(INSTRUCTIONS) ...ttt 32
ATTACHMENT 7-E: ADDITIONAL CLASSIFICATION REPORT........... 33
Chapter 7: Labor Standards Page 1

Revised: September 2021



BCD CDBG Implementation Handbook

(HUD FORM 4230A) (TEMPLATE) ......eeiveeeeeeeeeeeeeeeeeeseeseeevesee s 33
ATTACHMENT 7-E1: INSTRUCTIONS FOR ADDITIONAL
CLASSIFICATION ... 34
ATTACHMENT 7-F: ADVERTISEMENT FOR BIDS (TEMPLATE)...... 35
ATTACHMENT 7-G: FEDERAL LABOR STANDARDS PROVISIONS
(B0L0) ...ttt 36
ATTACHMENT 7-H: NOTICE OF CONTRACTOR AWARD
(TEMPLATE) ..ttt 39
ATTACHMENT 7-I: PRE-CONSTRUCTION MEETING ITEMS TO BE
DISCUSSED ...t 41
ATTACHMENT 7-J: PRE-CONSTRUCTION CHECKLIST FOR
CONTRACTORS......ccooeeeeeeeeeeeeeee e 44
ATTACHMENT 7-K: PRE-CONSTRUCTION REPORT FORMAT
(TEMPLATE) ...ttt oottt snenee 50
ATTACHMENT 7-L1: WISDOT PAYROLL RECORD (TEMPLATE) .... 51
ATTACHMENT 7-L2: USDOL PAYROLL RECORD (TEMPLATE)...... 54
ATTACHMENT 7-L3: USDOL PAYROLL RECORD (SAMPLE)........... 56

ATTACHMENT 7-M: STATEMENT OF COMPLIANCE (TEMPLATE) .. 58
ATTACHMENT 7-M1: STATEMENT OF COMPLIANCE (SAMPLE).... 59
ATTACHMENT 7-M2: STATEMENT OF COMPLIANCE

(INSTRUCTIONS) ..ottt et s e e eeeeeeseese e eees s eseeeeseseeseeeeees 60
ATTACHMENT 7-N: RECORD OF EMPLOYEE INTERVIEW
(TEMPLATE) oot eee e teeeeeeee et eees e st e e es et eseeseseeeeeeesenes s 61
ATTACHMENT 7-N1: RECORD OF EMPLOYEE INTERVIEW
(SAMPLE) ..ottt et ee s s et ee s s eeeee e s e eees s s eeeeees 62
ATTACHMENT 7-N2: RECORD OF EMPLOYEE INTERVIEW
(INSTRUCTIONS) ..ottt eees et eeeses e esees s e e s s eseseenes 63
ATTACHMENT 7-O: SECTION 5.7 ENFORCEMENT REPORT
(TEMPLATE) ettt eeee et e s s et eeeses e eseeseseeseeeeseseeseneeees 64
ATTACHMENT 7-O1: SECTION 5.7 ENFORCEMENT REPORT
(SAMPLE) ..ottt e s s et e s e e s e eeseeneereeeeees 65
ATTACHMENT 7-02: SECTION 5.7 ENFORCEMENT REPORT
(INSTRUCTIONS) ..ottt eees e et et es e eseee s e e s s eseseeees 66
ATTACHMENT 7-P: FINAL LABOR STANDARDS COMPLIANCE
REPORT (TEMPLATE) ¢ttt eeeteeeeseeseeseseeseeseseseeseeseeseeeeseseaseseenes 67
ATTACHMENT 7-P1: FINAL LABOR STANDARDS COMPLIANCE
REPORT (SAMPLE) ...eveetieeteeeeeeeeteeeesees et eeeseseeseseeseseeseeeesessseneeees 68
ATTACHMENT 7-P2: FINAL LABOR STANDARDS COMPLIANCE
REPORT (INSTRUCTIONS) ..ottt teeeeeeeeeeseeeeseesereeeeesensreseenes 69

ATTACHMENT 7-Q: FORCE ACCOUNT AFFIDAVIT (TEMPLATE) ... 70
ATTACHMENT 7-R: MBE/WBE/DBE & SECTION 3 WEB RESOURCES

.............................................................................................................. 72
ATTACHMENT 7-S: EMPLOYEE RIGHTS POSTER .....cccovviiii, 73
(ENGLISH AND SPANISH) ..o 73
ATTACHMENT 7-T: PROJECT SIGN (TEMPLATE).......ccuvvviiiiiiiiiinnns 75
ATTACHMENT 7-T1: PROJECT SIGN (SPECIFICATIONS)............... 76
ADDITIONAL NOTES: (OPHONAL) .....evveeeeeeeeeeeeeeeeeeeeeseeeeseeesseeseeseseseseenenes 77
Page 2 Chapter 7: Labor Standards

Revised: September 2021



BCD CDBG Implementation Handbook

NOTES

Chapter 7: Labor Standards Page 3
Revised: September 2021



BCD CDBG Implementation Handbook

CHAPTER 7: LABOR STANDARDS

Federal labor standards (also known as "Davis-Bacon") will most likely apply to
an UGLG’s project. The Division of Energy, Housing and Community Resources
(DEHCR) will make this determination when the DEHCR Project Representative
is drafting the contract. If federal labor standards apply, then federal wage rates
will have to be paid to contractor employees.

The Unit of General Local Government (UGLG) is also responsible for complying
with Wisconsin Prevailing Wage laws and regulations.

The Davis-Bacon Act

The Davis-Bacon Act requires contractors and sub-contractors to pay
those working directly on the site of work not less than once per week.
This Act also requires that workers receive no less than the federal wages
being paid for similar work in their locality. Federal wages are computed
by the U.S. Department of Labor (USDOL) and are issued in the form of
federal wage decisions for each classification of work to be performed in
the area.

Violation of the Davis-Bacon Act makes the contractor liable for unpaid
wages and may result in suspension of payments, contract termination,
and suspension or debarment of the contractor from participation in
federally funded projects.

The Copeland "Anti-Kickback" Act

This Act requires that workers be paid without any deductions or rebates
except permissible deductions. Permissible deductions include taxes,
deductions the worker authorizes in writing, and those required by court
processes. The Act also requires contractors to submit weekly payroll
records and statements of compliance to the contracting agency.
Regulations, Part 3, require contractors and sub-contractors on Davis-
Bacon covered construction projects to submit each week a statement of
compliance certifying compliance with the Davis-Bacon requirements.
This "statement of compliance" is usually referred to as the certified
payroll. This Act applies to all contracts covered by Davis-Bacon.

Violation of the Copeland Act is a felony and may result in termination of
the contract or criminal prosecution by the U.S. Government, punishable
by a fine, imprisonment, or both.

The Contract Work Hours and Safety Standards Act (CWHSSA)

This Act requires that workers receive "overtime" pay at a rate of one and
one-half times their regular hourly pay or one and one-half times the
federal basic rate of pay, whichever is higher, after they have worked 40
hours in one week on federally funded projects. Forty hours in one week
applies to all hours worked by the employee for that contractor on all
federally funded job sites.
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The CWHSSA does not apply to prime contracts of $100,000 or less;
however, the Fair Labor Standards Act will apply and overtime provisions
are applicable to all contracts covered by Davis-Bacon. If the prime
contract exceeds $100,000 then CWHSSA applies to the prime contractor
and all its sub-contractors regardless of the sub-contract values.

Violation of the CWHSSA makes the contractor liable for unpaid wages,
liquidated damages of $27 per employee per day of violation, and, in
cases of intentional violation, a fine of $1,000 and/or six months
imprisonment for each offense (updated DOL 01/24/2019
https://www.dol.gov/iwhd/govcontracts/cwhssa.htm). Violations may also
result in termination of the contract. Restitution should be paid to
employees, and a copy of each check placed in the project’s Labor
Standards file. The contractor may be liable to the United States
government for liquidated damages computed at $27 per day per
violation.

Labor standards apply to all Community Development Block Grant (CDBG)
contracts for construction, alteration, or repair of a public building or public work,
as well as all building or construction contracts financed in whole or in part from
federal funds or in accordance with guarantees of a federal agency, except as
noted below.

Exceptions

1. Public works constructed by an UGLG’s employees, are commonly called
"force account” work. An UGLG that chooses to use force account labor
to complete a project shall notify DEHCR using the Force Account
Affidavit (Attachment 7-Q) that force account labor will be used to
complete the project.

PLEASE NOTE: There is no such thing as private "force account"
work.

Residential rehabilitation in structures with fewer than eight units.
Contract(s) that are part of a project of less than $2,000 value.

Construction activities assisted solely by means of loans guaranteed with
interest-bearing collateral accounts, where a) the interest rate is standard
and customary rate on demand accounts; b) the account is subject to
standard and customary terms and conditions for collateral accounts; and
c) there is no "substantial likelihood" that the guarantee will be used.

5. Economic development projects where federal funds are used only for
non-construction activities such as acquisition; machinery and equipment
purchase (not including installation); stock (equity) purchase; and
operating capital loans where such funds cannot be used for construction.

More information included in:

e Davis-Bacon Coverage Chart — CDBG Financed Activities (Attachment 7-
A); and

e Davis-Bacon and Related Acts (DBRA) (Attachment 7-B).
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REQUIREMENT: The UGLG must name a Labor Standards Officer prior to, or
at the time of requesting a wage decision. The UGLG must act as Labor
Standards Officer unless a different person is appointed.

PROCEDURE: Appoint a labor standards officer to administer all matters
relating to labor standards. Complete: Labor Standards Officer Designee
(Attachment 7-C) and send a copy to DEHCR.

REQUIREMENT: The Labor Standards Officer must secure the federal Davis-
Bacon wage decision(s) for use in the project(s).

PROCEDURE: Prior to advertising for bids, the Labor Standards Officer shall
obtain the applicable Davis-Bacon wage decision(s) (i.e., wage determination(s))
for the contract; and submit a Record of Wage Decision Selection (Attachment 7-
D) to DEHCR. Be sure to complete Attachment 7-D in its entirety. Specify
budget line items, phases of the project, and percent of total construction cost,
which includes grant plus match in construction line items only.

When the construction contract will involve multiple types of construction
activities (e.g., improvements to buildings, streets and utilities), the wage
decision for each type of construction being completed generally must be used
as the applicable wage rates (e.g., Building, Highway, Heavy-
Water/Sewer/Tunneling, Heavy-Other Heavy Excluding Water/Sewer/Tunneling).
However, there is an exception when a type of construction is deemed
“incidental” to the project, constituting less than 20 percent (<20%) of the total
contract cost. In that case, using a separate wage decision for it is not
necessary, unless it is needed to cover job classifications for that type of
construction not otherwise covered in the other wage decision(s) applicable to
the contract/project).

Davis Bacon wage rates are available on-line. The U.S. Department of Labor
launched a new site in 2021. Following are the instructions for an on-line search:

1) Go to https://sam.gov/content/home.
2) Select “Wage Determinations”.

3) On the Wage Determinations page, under the “Search Wage
Determinations” heading, either enter the wage determination number
in the “Search by WD Number” box, or check the box to the right of
this option: “Public Building or Works”.

4) Under the “Select Domain” heading, select “Construction (DBA)”.

5) Under the “Location” heading, choose Wisconsin in the “Select State”
field, and select the applicable county in the “County” field. The
applicable county will be the county in which the CDBG project work
will occur. Finally, select the DBA construction type (e.g., Building,
Highway, Heavy, or Residential).

6) Under “Status” check the “Active Only” box if seeking a current wage
determination. [Do not check this box if seeking to view an older
wage determination. Either check the “Inactive” option or enter a date
range under the “Date” heading to search previous wage
determinations; or access previous wage determinations from within
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the current year using the associated links under the ‘History’ section
at the bottom of the current/”Active” version of the selected wage
determination.*]

7) If the “Active Only” box is checked, then only the currently active wage
determinations will appear on the right side of the screen. Select the
applicable determination(s) from the list based on the Construction
Type, which is specified for each. Click on the wage determination
number in blue font to view the full wage determination.

Select the Print/Download option to save and print the wage
determination, which is to be provided in the bid packet and saved in
the CDBG project file.

*Note: To access previous versions of a wage determination (i.e.,
earlier modifications) within the same year, scroll to the bottom of the
current/”Active” wage determination under the “History” timeline. Click
on the Modification number of the earlier wage determination(s) listed
to view, print and download the determination.

Print the wage determination(s) applicable to the CDBG project and include a
copy of the wage determination(s) within the bid packet documents. Submit to
DEHCR the Record of Wage Decision Selection (Attachment 7-D) with the wage
determination information completed, along with bidding information.

OPTIONAL: If a survey of wages paid for similar work in the UGLG’s community
has been conducted, this can be submitted as well, using Contractor’s Report of
Construction Wage Rates, Form WD 10 which is available at
https://www.dol.gov/whd/programs/dbra/wd10/. Contact DEHCR for information
on how to conduct and submit a survey.

Wage decisions are modified every Friday at 10:00 a.m. and the UGLG must
check the wage decision on-line on the Friday afternoon or Monday prior to the
bid opening. If the wage decision has changed, the UGLG is responsible for
using the current wage rate(s) for the project and must notify potential bidders
that the wage decision has been modified. If the UGLG fails to use the most
current wage rates, the UGLG will be responsible for all back wages to
employees.

NOTE: If the wage decision changes on the Friday of the bid opening, the UGLG
is required to use that wage decision. It is recommended not to hold bid
openings on Fridays.

Additional classifications will be needed any time there is a category of worker on
the job that does not fit any of the classifications listed in the wage decision. A
request for approval of additional classifications is initiated by the contractor by
sending a letter requesting additional classification(s) to the UGLG. The UGLG
shall complete the Request for Additional Classification form (Attachment 7-E)
including the name of the classification and the wages and fringe benefits
currently being paid and submit the contractor letter and request form to the
DEHCR Project Representative.
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Attach a copy of the wage determination to expedite the process. DEHCR wiill
forward the request to HUD who will review and forward the request to USDOL
for review and response. The United States Department of Labor (USDOL)
will not review or respond to any additional classification requests prior to
the contract being awarded to the contractor.

REQUIREMENT: The UGLG must include the applicable wage decision(s),
related provisions, equal opportunity language, and contractor clearance
language in the bid documents.

PROCEDURE: In advertising for bidders, include a notice that Davis-Bacon and
Related Acts (DBRA) and federal wage rates apply to the project. The
documents listed below must be included in the bid document packet.
Attachment 7-F: Advertisement for Bids is a tool to assist in the writing of an
advertisement for bids.

Required for all bid packets (inclusion by reference only is NOT acceptable):

o Applicable Davis-Bacon/federal wage decision(s) (if DBRA rates apply to
the project).

e Attachment 3-C: Conflict of Interest Clause

o Attachment 3-D: Lobbying Certification. (May be in contracts or provided
separately)

o Attachment 3-E: Disclosure of Lobbying Activities (must be submitted by
the bidder only if the entity participated in lobbying activities). (May be in
contracts or provided separately)

e Attachment 6-B: Section 3 Contract Language Requirements (either 6-
B(1) for Grantees awarded prior to 11/30/2020, or 6-B(2) for Grantees
awarded on or after 11/30/2020).

e Attachment 7-B: Davis-Bacon and Related Acts (if DBRA requirements
apply to the project).

e Attachment 7-G: Federal Labor Standards Provisions (HUD-4010).
Additional language required for all construction contracts exceeding $10,000:

e Attachment 6-A: Equal Opportunity Clause for UGLG Procurement
Construction Contracts above $10,000 (EO 11246).

o Attachment 6-C: Affirmative Action Requirements (EO 11246).

e Attachment 6-D: Federal Equal Employment Opportunity Clauses
Construction Contract Specifications (EO 11246).

e Attachment 7-R: MBE/WBE/DBE & Section 3 Web Resources.

Additional language recommended to provide to contractors in the bid packet,
contract or as supplemental material after the contract is executed:
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e Attachment 3-B: Disclosure of Potential Conflict of Interest (this
attachment or a similar form is recommended to ensure the disclosure of
potential conflicts of interest during the contracting process).
(Recommended for Prime Contracts ONLY.)

e Attachment 7-1: Pre-Construction Meeting Items to be Discussed.

e Attachment 7-J; Pre-Construction Checklist for Contractors.

IMPORTANT NOTE:

The bid packet must include the applicable wage
decisions for the project and the items specified in this
section (also listed in Chapter 3 of the CDBG
Implementation Handbook). If the UGLG is coordinating

the bidding with another entity (e.g., another UGLG,
Department of Transportation, USDA Rural
Development, etc.), then the UGLG must ensure that the
other entity includes the CDBG-required bid
packet/contract insertions.

If the UGLG hold the bid opening and then waits more than 90 days to award the
construction contract, the UGLG must re-check the applicable wage
determination(s) online to see if there has been a modification update. If
there is an updated modification date, the UGLG must use the modified
wage determination(s) for the construction project and provide with the
awarded contractor with the updated wage determination(s).

The UGLG must maintain a copy of the bid advertisement and the bid
documents package in the CDBG project file.

REQUIREMENT: UGLGs must verify that the successful bidders and all sub-
contractors are eligible to work on federally funded contracts.

PROCEDURE: Because of past practices, certain contractors have been
debarred, suspended, or otherwise made ineligible to work on federally funded
contracts An exclusion record identifies parties excluded from receiving Federal
contracts, certain subcontracts, and certain types of Federal financial and non-
financial assistance and benefits. Exclusions are also referred to as suspensions
and debarments.

Contract(s) must include the wage decision number and the Federal Labor
Standards Provisions (HUD 4010) language (Attachment 7-G) that contains the
contractor clearance language. When a contractor enters into federally assisted
contracts, they certify their eligibility and that they will not employ ineligible sub-
contractors to perform the work.

Correction of any infractions of the aforesaid conditions, including infractions by
any of the contractor’s subs is the contractor’s responsibility.

Debarment Check Instructions

Chapter 7: Labor Standards Page 9
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1. Go to the System for Award Management (SAM) website at
https://sam.gov/content/home. Be sure to access the official federal SAM
website. Private third parties have created sites that look very similar to
the https://sam.gov/content/home website but they are not the official
federal site and are not be used for SAM debarment checks for the CDBG
program.

2. Onthe SAM home page, click the “Exclusions” link and in the “Search
Exclusions” box enter all or a portion of the search term (search the
contractor’'s company name or owner’s name individually; searching
under both options is recommended); and press ‘Enter’.

3. The search results will show all ‘excluded’ entities meeting the search
term parameters When results appear, go to the “Filter by” column on
the page. You may filter by location, by the full name of individual
(‘Excluded Individual’) or by company name or DUNS (‘Excluded Entity’).
If results show a ‘match’, then select the name of the entity to review the
firm’s record to determine if the entity matches the prospective contractor
and whether it is currently excluded/debarred. If a match is confirmed,
then the entity is debarred and cannot be awarded a contract for the
CDBG project.

4. If the contractor's company (name and/or DUNS) or owner’s name does
not appear in the search results, then the entity has no active exclusions
and is not debarred. As a fail safe, the UGLG must have the contractor
confirm/certify that it is not debarred prior to contracting (or when signing
the contract).

5. Print the complete search results, and the contractor individual record if a
record is generated (using the CTRL / P option, or by right clicking on the
screen and selecting “Print”). Maintain copies of all debarment check
records in the Labor Standards file, including search results of ‘No
Records Found’

When checking the System for Award Management
(https://sam.gov/content/home) for debarred contractors, conduct a search by the
business name, and a separate search by the owner’s name. The search may
also be based on the contractor's DUNS number or the Commercial and
Government Entity (CAGE) Code.

REQUIREMENT: UGLGs must include the wage determination(s), related labor
standards provisions, equal opportunity language, conflict of interest language
and contractor clearance language in all contracts.

Refer to Chapter 3: Procurement & Contracting for a list of language
requirements and attachments to include for all contracts.

PROCEDURE: ALL SUB-CONTRACTS MUST BE IN WRITING and must
contain all applicable items and attachments specified for the prime contract (as
listed in the CDBG Implementation Handbook, Chapter 3: Procurement and
Contracting). Inclusion of the required wage determination(s), regulatory
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language and clauses only by reference to the prime contract or regulatory
citation is NOT acceptable.

A copy of each contract and sub-contract must be kept in the CDBG project files.

Note: If the UGLG fails to get a wage determination, or uses the wrong

one: Workers on federally funded projects must receive the federally-determined
wages. If the UGLG fails to include the correct wage determination and
regulations in the contract, it must get the correct wage determination(s) and
advise the contractors they must pay those wage rates retroactive to the
beginning of the project. The UGLG is responsible for ensuring all wage
restitution/underpayments are made and may be forced to reimburse the
contractor if the correct wage determination was not used.

When a prime contract is awarded, submit a completed Notice of
Contractor Award (Attachment 7-H) including the name, address and employer
identification number (FEIN) of the prime contractor. The names and FEINS of
all its anticipated all sub-contractors must also be included.

A completed Notice of Contractor Award (Attachment 7-H) must be submitted for
each prime contract awarded.

The following documents related to bidding and awarding construction contracts
must be maintained in the project file AND submitted to DEHCR:

e Record of Wage Decision Selection (Attachment 7-D);

¢ Bid tabulation summary; and

¢ Notice of Contractor Award (Attachment 7-H).
The following additional documents related to bidding and awarding construction
contracts must be maintained in the project file:

e Advertisement for bids, with the publisher’s affidavit

e Bid packet (all contents) for each contract awarded;

¢ Bids submitted by contractor(s) awarded the contract(s) and all other
bidding contractors, including bids not selected;

e Meeting minutes for the meeting(s) in which the UGLG’s governing body
approved the contract(s);

o Records of debarment checks on https://sam.gov/content/home for all
prime contractors and subcontractors (these checks should occur prior to
awarding contracts);

e Signed contracts, including the prime contract(s) and all subcontracts
(including documentation verifying the contracts contain the required
CDBG language as specified above and in Chapter 3: Procurement &
Contracting);

e Signed Potential Conflict of Interest Disclosure forms (Attachment 3-B)
(recommended for Prime Contractors ONLY) or similar types of potential
conflict of interest disclosure; and
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e Signed Lobbying Certification forms (Attachment 3-D) from all prime
contractors and subcontractors and any completed Disclosure of
Lobbying Activities forms (Attachment 3-E), if any contractors had
lobbying activities to disclose.

Refer to Chapter 3: Procurement & Contracting for information regarding conflict
of interest, lobbying, bidding and contracting related documentation.

UGLGs are strongly encouraged to hold a pre-construction meeting to ensure
that all contractors understand the applicable wage decision(s), labor standards
and other CDBG program requirements. UGLGs working with contractors
already familiar with Davis-Bacon and other CDBG program requirements and
have a clear record of compliance may not need to hold a pre-construction
meeting. If the contractors have worked on Davis-Bacon related projects and the
UGLG is confident that the contractors involved clearly understand the
requirements set forth in Attachment 7-G: Federal Labor Standards Provisions
(HUD-4010) and Attachment 7-B: Davis-Bacon and Related Acts, coverage of
these items may be abbreviated. Contractors are encouraged to use the tools
listed in Attachment 7-R: MBE/WBE/DBE & Section 3 Web Resources for
outreach to firms to promote sub-contracting with MBE, WBE and Section 3
firms.

PROCEDURE:

1. Hold a pre-construction meeting with the prime contractor and all sub-
contractors. The meeting should cover the items listed in Attachment 7-1:
Pre-construction Meeting — Items to be Discussed. Also provide
contractors with a copy of Attachment 7-J: Pre-construction Checklist for
Contractors. Recommendation: Have prime contractors and
subcontractors complete and sign page 1 of the Pre-construction
Checklist for Contractors (Attachment 7-J) and return it to the Labor
Standards Officer, and then maintain it in the CDBG project file.

2. Prepare a record of the pre-construction meeting proceedings and place it
in the CDBG project file and submit a copy to the DEHCR Project
Representative. Attachment 7-K: Pre-construction Report Format is
provided as a template that may be used (but is not required) in preparing
the pre-construction meeting notes.

REQUIREMENT: The UGLG’s Labor Standards Officer must monitor the
performance of all contractors in complying with the wage rates and other
requirements. DECHR, the UGLG, any agent working on behalf of the UGLG,
and/or the Labor Standards Officer has the right to request any additional
information from the contractors and sub-contractors working on a CDBG funded
project to verify compliance with federal labor standards regulations. This
information includes, but is not limited to job classification, payroll, benefits and
deductions.
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PROCEDURE:

1. Make sure that each contractor and sub-contractor submits, on a weekly
basis, payroll records and statements of compliance as required by the
law, and that these documents contain all the required information.

A. The weekly payroll records are prepared on the recommended
Wisconsin Department of Transportation (WisDoT) Weekly
Payroll Record form (a Microsoft Excel document (WisDOT
Form 1929) that may be modified/customized for the specific
project and includes formulas for automatically calculating data
and entering details of job classifications, apprenticeship status,
and types of fringe benefits and deductions) and Compliance
Statement form (WisDOT Form 1816); or comparable forms that
allows for reporting the same details. Refer to the Attachment 7-
L1: WISDOT Payroll Record (Template) (includes WisDOT Payroll
Record (Form DT1929) and WisDOT Compliance Statement
(Form 1816)) to view the sample Payroll Record form and
Compliance Statement.

The U.S. Department of Labor Payroll Form WH-347 or an
internal payroll system reporting form that allows for reporting the
same information is acceptable. Note that when using Form WH-
347, the details of the types of fringe benefits and deductions and
value of each fringe benefit and deduction must be itemized for
each employee on the Statement of Compliance page of Form
WH-347 or attached to the payroll record. Refer to Attachment 7-
L2: USDOL Payroll Record (Template) and Attachment 7-L3:
USDOL Payroll Record (Sample) (includes Payroll Record form
and Statement of Compliance signature page) to view the forms
and a completed example.

Wisconsin Department of Transportation (WisDoT) Weekly Payroll
Report form, Weekly Payroll Information Sheet (instructions) and
Compliance Statement:
https://wisconsindot.gov/pages/doing-bus/civil-
rights/labornwage/payroll-submission-compliance.aspx

Refer to the “Paper-based payrolls (emergency projects) section:
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WisDOT's Labor Compliance & CRCS Training (Upcoming)

CRCS Updates
Employer submission of payrolls using WisDOT's Civil Rights Compliance System (CRCS) is a key element in
complying with prevailing wage laws.

Payroll guidelines

« [ Contractor's User Manual, Payroll
« [A Certified payroll reports fact sheet (now includes the keys to weekly payroll report)
« [ Weekly payroll information sheet
[ « [3 Weekly Payroll Information Sheet - For Projects let after 02/14/2017 ]
© [J Ccontractor s User Manual - SUblet ana payments
« [B How to get subcontractors registered
« [§ Frequently Asked Questions (FAQ)

Paper-based payrolls (emergency projects)
« [ Blank weekly payroll report
« [@) Blank Compliance Statement form (DT1816)

U.S. Department of Labor (USDOL) Certified Payroll Record Form &
Instructions: Form WH347 and Instructions:
http://www.dol.gov/whd/forms/wh347instr.htm

(Direct link to Form WH347 also here:
http://www.dol.gov/whd/forms/wh347.pdf)

O U.5. DEPARTMENT OF LABOR

Wage and Hour Division

TOPICS v 'WORKER RIGHTS FOR EMPLOYERS v RESOURCES v INTERPRETIVE GUIDANCE STATE LAWS NEWS RELEASES

WHD > Forms > Instructions For Completing Payroll Form, WH-347

[Instructions For Completing Payroll Form, WH-347

© WH-347 (PDF)
OMB Control No. 1235-0008, Expires 07/31/2024

General: Form WH-34Thas been made available for the convenience of contractors and subcontractors required by their Federal or

Also refer to the Statement of Compliance (Template) (Attachment 7-M),
Statement of Compliance (Sample) (Attachment 7-M1), and Statement of
Compliance Instructions) (Attachment 7-M2) for an additional example.

Any alternate payroll form used should be cleared with the recipient’s
Labor Standards Officer (LSO) before the employer starts work on the
project. A project printout from the employer’s internal payroll software
system, for example, is acceptable provided that all data shown and
required on the WisDoT payroll record form and Compliance Statement
form, or on the front and back of the USDOL payroll record Form WH-
347, is on or included with the payroll submitted to employer.

Payrolls must be numbered sequentially from first to final and must be
submitted to the Labor Standards Officer (LSO) of the CDBG project within 7
days after the end of the pay period. Identify the first and final payrolls by the
words “First” and “Final.” All payrolls must be signed by a principal of the firm
or by an authorized agent. No work payrolls should be submitted for weeks
when no work occurs. If payrolls are numbered consecutively, “no work”
payrolls are not required. However, it is recommended contractors and sub-
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contractors that will not be working on the project for a period of time, inform
the Labor Standards Officer in writing of the break and provide an
approximate date of return. The DEHCR Project Representative may ask for
verification of a lapse in work.

Refer to the Pre-Construction Checklist for Contractors (Attachment 7-
J) and the information that follows in this chapter for additional
guidance on the content and data required on the certified weekly
payroll records and accompanying signed statements of compliance.

Review the payrolls weekly to make sure that at least the minimum wages
and fringe benefits as specified in the wage determination are paid to each
employee and that any overtime worked is paid at the overtime rate. Fringe
benefits include health insurance, retirement, life insurance, vacation, and
some contributions to training funds. Fringe benefits do not include
employer payments or contributions required by other federal, state, or local
laws, such as the employer’s contribution to Social Security or some disability
insurance payments.

Note: An employee who owns at least a bona fide 20% equity interest in
the enterprise in which he or she is employed, regardless of the type of
business organization (e.g., corporation, partnership, or other), and who
is actively engaged in its management, is considered a bona fide exempt
executive. The salary and salary basis requirements do not apply to the
exemption of business owners under 29 CFR 541.101. An individual with
a 20% or greater interest in a business who is required to work long
hours, makes no management decisions, supervises no one and has no
authority over personnel does not qualify for the executive exemption. To
gualify for the exemption, a minority owner with at least a bona fide 20%
interest in the business must be an employee of the business and actively
engaged in management. See 29 CFR 541.101.

The UGLG does not need to review those project workers listed on
the payroll who perform work which is descriptive of any of the
following job titles which are exempt from labor requirements: project
superintendent, project engineer, messenger, clerical workers,
timekeepers, bookkeepers, payroll clerks, and Supervisory foreman
(less than 20% of time as a working foreman).

Refer to Davis Bacon and Related Acts (DBRA) (Attachment 7-B) for
additional guidance on requirements and exceptions based on owner and
worker classifications and roles.

3. Review the payrolls weekly to make sure that no deductions are made
from any employee’s pay other than those permitted by DOL Regulations
[29 CFR 3]. These regulations prohibit the employer from requiring
employees to “kick-back” any of their earnings. Allowable deductions
include employee obligations for income taxes, Social Security payments,
insurance premiums, retirement, savings account, and any other legally
permissible deduction authorized by the employee in writing.
Deductions may also be made for payments on judgments and other
financial obligations legally imposed against the employee. The
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deductions listed under “Other” on the weekly payroll must be provided to
the UGLG and/or the Labor Standards Officer upon request.

4. Review the payrolls weekly to make sure that employee classifications
conform to the wage determination and rates. If no applicable
classification is listed in the wage determination for an employee, refer to
the instructions for Additional Classifications in this chapter.

Note: When the hourly fringe benefits rate for a job classification on the
federal wage decision appears as a percentage rather than a dollar value,
this indicates the minimum Davis-Bacon fringe rate would be the specified
percentage multiplied by the Davis-Bacon hourly cash wage rate for that
job classification, or multiplied by the worker’s regular hourly cash rate on
the CDBG project, whichever hourly cash rate is higher.

5. Apprentices and trainees may be paid less than the full journeyman rate
only if they are registered in bona fide programs approved by and
registered with the Employment and Training Administration of the
USDOL. Make sure all necessary apprenticeship indentured papers
and training certifications have been filed for employees on the job,
and that the documents are valid. Make sure the ratio of apprentices to
journeyman on the job site does not exceed the ratio specified in the
program, and that the apprentice is receiving the pay specified for his/her
level of progress as an apprentice (usually expressed as a percentage of
the journeyman rate for the craft). Apprentices and trainees must receive
the full level of fringe benefits unless the apprenticeship or training
agreement specifies a lesser amount of benefits. Job Corps trainees are
entitled to full wages for the work they perform. The USDOL does not
recognize Job Corps as an in-depth training program.

A “probationary apprentice” can be paid as an apprentice if the Bureau
of Apprenticeship and Training (BAT) or a BAT — recognized State
Apprenticeship Agency (SAC) has certified that the person is eligible for
probationary employment as an apprentice.

A “pre-apprentice,” that is, someone who is not registered in a program
and who hasn’t been BAT-or SAC-certified for probationary
apprenticeship, is not considered to be an “apprentice” and must be paid
the full journeyman’s rate on the wage determination for the classification
of work they perform. Obtain a copy of the apprenticeship-indentured
papers from the approved program for the grant files.

The Davis-Bacon statutes specify that if a contractor violates any of the
provisions, then the person considered to be an apprentice must receive
the full amount of the applicable federal wage rate for the classification of
work performed.

6. Interview workers on the job (Attachment 7-N: Record of Employee
Interview) to determine if the wages paid and/or the classification reported
by the contractor are correct and correspond to the payrolls submitted.
Employees should be encouraged to produce pay stubs or pay envelopes
that document the wages received. Do this in such a way as not to
interfere with the conduct of the work and to provide reasonable privacy.
It is recommended to interview at least one of each classification of
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worker on the job for each contractor and sub-contractor. More than
one is desirable as assurance that the requirements continue to be met.
For persons classified as apprentices or trainees, get a detailed
statement of duties and tools used. Compare the interview data with the
corresponding payrolls to identify any discrepancies.

7. Check the work site to make sure that the required wage rates and other
required posters are posted in a clearly visible location. (See Attachment
7-S Employee Rights Poster). Document display of wage rates and other
required posters by taking a photograph of display in location at the job
site.

8. Keep the site investigation report, photographs, payroll sheets,
certifications, and employee interviews in the labor standards file.

REQUIREMENT: UGLG’s shall take the necessary steps to enforce the
requirements when a contractor or sub-contractor has not paid the minimum
Davis-Bacon and Related Acts wage and benefits or has violated other
requirements.

PROCEDURE: Violations of labor standards requirements may be found as a
result of worker complaints or through routine monitoring of payroll reports and
employee interviews. When violations are found, the UGLG must follow the
procedures set up by the USDOL, below:

1. Where the total underpayment is less than $1,000 or and where there is
no reason to believe that the violation is/was deliberate:

a. Make sure that the unpaid wages are paid. The UGLG must notify
the prime contractor in writing of any underpayments that are found
during payroll or other reviews. The notification should describe the
underpayments and provide instructions for computing and
documenting the restitution to be paid. The prime contractor is
allowed 30 days to correct the underpayments. The employer will be
required to report the restitution paid on a correction certified payroll.
The correction payroll will reflect the period of time for which
restitution is due (for example, Payroll #1 through and including
Payroll #6; or a beginning date and an ending date). The correction
payroll will list:

¢ Each employee to whom restitution is due and their work
classification;

e The total number of work hours involved (daily hours are
usually not applicable for restitution);

¢ The adjustment wage rate (the difference between the required
wage rate and wage rate paid);

e The gross amount of restitution due, deductions, and the net
amount to be paid; and

¢ A signed Statement of Compliance (Attachment 7-M) must be
attached to the correction Certified Payroll.
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The UGLG should review the correction payroll to ensure that full
restitution was paid. The prime contractor shall be notified in writing
of any discrepancies and will be required to make additional
payments, if needed. Additional payments must be documented on
a supplemental correction payroll within 30 days.

Sometimes, wage restitution cannot be paid to an affected employee
because, for example, the employee has moved and cannot be
located. In these cases, at the end of the project the prime
contractor will be required to place in a deposit or escrow account an
amount equal to the total amount of restitution that could not be paid
because the employee(s) could not be located. The UGLG should
continue to attempt to locate the unfound worker(s) for three years
after the completion of the project. After three years, any amount
remaining in the account for unfound worker(s) should be forwarded
to HUD.

Additional information is available from HUD on disputes,
withholding, deposits and escrow accounts, including information in
the Davis-Bacon Labor Standards: A Contractor’s Guide to
Prevailing Wage Requirements for Federally Assisted Construction
Projects (HUD Labor Relations Desk Guide LR01.DG):
https://www.hud.gov/sites/documents/4812-LRGUIDE.PDF.

If the violation involved the overtime provisions of the Contract Work
Hours and Safety Standards Act, notify DEHCR and the contractor of
the estimated penalty that may be assessed ($27 per employee per
day that overtime is earned but not paid) [updated DOL 01/24/2019
https://www.dol.gov/whd/govcontracts/cwhssa.htm]. The UGLG is to
submit the copies of payrolls with the violations and a summary of
investigative activities to DEHCR. DEHCR may forward
underpayment violations under review to HUD, if further investigation
is deemed necessary, which may result in penalties being assessed
and collected from the contractor. Payment should be withheld from
the contractor for the estimated penalty amount until HUD has
been paid, if a penalty is imposed, or the contractor has received an
answer to any appeal, if applicable.

2. Where the underpayment is $1,000 or more in total, or where there is
reason to believe that the violations are deliberate, investigate as
thoroughly as possible, and file Section 5.7 Enforcement Report
(Attachment 7-O) with the DEHCR Project Representative. The report
will be forwarded to HUD and the USDOL for the necessary follow-up
action.

3. Documentation of such violations is extremely important. All enforcement
actions shall be carried out in writing and have the following information in
the file:

A description of the violation;

The sources of information about the violation. Complaints and
other statements from employees should be in writing, and signed;

The computation of the back wages due each employee;
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¢ The computation of the liquidated damages, if any;
e Actions taken by the contractor to correct the violation, if any; and
e Copies of supplemental payrolls and/or canceled checks, if any.

4. Submit semi-annual Labor Standards data reporting (Attachment 9-C:
CDBG Project Data Report).

The USDOL requires agencies administering programs subject to Davis-
Bacon and Related Act and CWHSSA labor standards to furnish a semi-
annual Labor Standards enforcement reporting form. The semi-annual
Labor Standards date reporting (Attachment 9-C: CDBG Project Data
Report) is due to DEHCR as specified in the executed Grant
Agreement. Itis very important that DEHCR receive these reports in a
timely fashion so that DEHCR can forward the reports to the HUD in a
timely manner each reporting period.

5. If applicable, submit a Section 5.7 Enforcement Report (Attachment 7-0).

HUD requires agencies to submit a Section 5.7 Enforcement Report on all
enforcement actions where underpayments by a contractor or sub-
contractor total $1,000 or more, or where there is reason to believe that
the violations are aggravated or willful. In cases where a Section 5.7
Enforcement Report (Attachment 7-O) is completed, it must be submitted
to DEHCR no later than 30 days after the completion of the investigation.
(Note that the $1,000 threshold refers to the underpayments of a single
employer to his/her entire workforce and not to individual employees.)

6. When a CDBG project is completed, submit Final Labor Standards
Compliance Report(s) (Attachment 7-P) to DEHCR with the project
completion documents. A report must be submitted for each prime
contract awarded on the project. Each report must detail the information
pertaining to the prime contractor and its sub-contractors.

Refer to Chapter 2: Administration Requirements and Chapter 3: Procurement &
Contracting for a list of items to maintain in the Labor Standards file.

To document HUD compliance, the DEHCR Project Representative must
receive all applicable labor standards reports before the final draw request
will be processed.

A sign meeting the specifications outlined in Attachment 7-T Project Sign must
be erected near the site of the project by the start of construction.
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Attachments for this chapter can be found below.

ATTACHMENT 7-A:

ATTACHMENT 7-B:
ATTACHMENT 7-C:
ATTACHMENT 7-D:

ATTACHMENT 7-D1:
ATTACHMENT 7-D2:

ATTACHMENT 7-E:
ATTACHMENT 7-E1:
ATTACHMENT 7-F:
ATTACHMENT 7-G:
ATTACHMENT 7-H:
ATTACHMENT 7-1I
ATTACHMENT 7-3J:
ATTACHMENT 7-K:
ATTACHMENT 7-L1:
ATTACHMENT 7-L2:
ATTACHMENT 7-L3:
ATTACHMENT 7-M:

ATTACHMENT 7-M1:
ATTACHMENT 7-M2:

ATTACHMENT 7-N:
ATTACHMENT 7-N1
ATTACHMENT 7-N1
ATTACHMENT 7-O:

ATTACHMENT 7-0O1:
ATTACHMENT 7-O2:

ATTACHMENT 7-P:
ATTACHMENT 7-P1:
ATTACHMENT 7-P2:

ATTACHMENT 7-Q:
ATTACHMENT 7-R:
ATTACHMENT 7-S:
ATTACHMENT 7-T:
ATTACHMENT 7-T1:

DAVIS-BACON COVERAGE CHART CDBG FINANCED
ACTIVITIES

DAVIS-BACON AND RELATED ACTS (DBRA)

LABOR STANDARDS OFFICER DESIGNEE (TEMPLATE)
RECORD OF WAGE DECISION SELECTION (TEMPLATE)
RECORD OF WAGE DECISION SELECTION (SAMPLE)
RECORD OF WAGE DECISION SELECTION (INSTRUCTIONS)
ADDITIONAL CLASSIFICATION REPORT (HUD FORM 4230A)
INSTRUCTIONS FOR ADDITIONAL CLASSIFICATION
ADVERTISEMENT FOR BIDS (TEMPLATE)

FEDERAL LABOR STANDARDS PROVISIONS (4010)

NOTICE OF CONTRACTOR AWARD

PRE-CONSTRUCTION CONFERENCE ITEMS TO BE DISCUSSED
PRE-CONSTRUCTION CHECKLIST FOR CONTRACTORS
PRE-CONSTRUCTION REPORT FORMAT

WISDOT PAYROLL RECORD (TEMPLATE)

USDOL PAYROLL RECORD (TEMPLATE)

USDOL PAYROLL RECORD (SAMPLE)

STATEMENT OF COMPLIANCE (TEMPLATE)

STATEMENT OF COMPLIANCE (SAMPLE)

STATEMENT OF COMPLIANCE (INSTRUCTIONS)

RECORD OF EMPLOYEE INTERVIEW (TEMPLATE)

RECORD OF EMPLOYEE INTERVIEW (SAMPLE)

RECORD OF EMPLOYEE INTERVIEW (INSTRUCTIONS)
SECTION 5.7 ENFORCEMENT REPORT (TEMPLATE)
SECTION 5.7 ENFORCEMENT REPORT (SAMPLE)

SECTION 5.7 ENFORCEMENT REPORT (INSTRUCTIONS)
FINAL LABOR STANDARDS COMPLIANCE REPORT (TEMPLATE)
FINAL LABOR STANDARDS COMPLIANCE REPORT (SAMPLE)

FINAL LABOR STANDARDS COMPLIANCE REPORT
(INSTRUCTIONS)

FORCE ACCOUNT AFFIDAVIT

MBE/WBE/DBE & SECTION 3 WEB ADDRESSES
EMPLOYEE RIGHTS POSTER (ENGLISH AND SPANISH)
PROJECT SIGN (TEMPLATE)

PROJECT SIGN (SPECIFICATIONS)

HUD Labor Standards forms appearing in the Attachments may also be available on the HUD website at:
https://www.hud.gov/program_offices/davis_bacon_and_labor_standards/olrform.
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ATTACHMENT 7-A:

DAVIS-BACON COVERAGE CHART - CDBG

FINANCED ACTIVITIES

Financed Activity

Activity Covered?

Related Private
Construction Covered?

Purchase (as opposed to installation)
Equipment, Machinery, and Fixtures
Installation (as opposed to, or in addition
to, purchase)

Yes, if more than
incidental amount
of construction
work involved.*

Land Acquisition N/A No

Demolition (no construction on-site No N/A

contemplated)

Demolition (to be followed by on-site Yes No, if the demolition was done under a

construction) separate contract by UGLG (state, county,
city, etc.) or its contractor before transfer of
the land to the developer.
Yes, if the demolition contracted for by same
entity (developer, contractor, etc.) is doing
private construction and will be carried out
while the contracting entity controls the site.

Off-site improvements (street work, storm  Yes No, if off-site improvements are separately

sewers, utility construction, etc.) owned and the off-site work and on-site
construction is provided for in separate
construction contracts.

On-site improvements Yes No, if on-site improvements are done under a

(excavation/grading, storm drainage, separate contract by the UGLG (state, county,

utility or sewer work, city, etc.), or its contractor before transfer of

paving/walks/striping, site lighting, land to developer.

landscaping, etc.) Yes, if improvements are designed and
intended to serve building on the site; will be
contracted for by same entity having building
constructed; and will be carried out while
contracting entity controls the site.

Cleaning During Construction Yes Yes

Cleaning After Construction to Prepare for No No, if performed under a separate contract.

Occupancy

Material Purchase (manufacturing) N/A No, no construction involved.

Material Purchase (building) N/A Yes, unless materials have an independent
use.

Equipment, Machinery, and Fixtures N/A No, if purchased under a separate contract

Yes, if more than an incidental amount of
construction work involved in the installation. *

Legal/Accounting Fees

Architectural and Engineering Fees
Construction Management

Tenant Allowances for Non-construction
Expenses (furniture, business licenses,
etc.)

N/A
N/A
N/A
N/A

Z

No, if obtained under a separate contract.

, if obtained under a separate contract.
, if obtained under a separate contract.
, if obtained under a separate contract.

Z

&5

* Construction work involved in installation is incidental if the cost is 13% or less of the total cost of the CDBG-financed
equipment; if it is more, a four-part test applies.

Chapter 7: Labor Standards
Revised: September 2021

Page 21




BCD CDBG Implementation Handbook

SAMPLES OF PROJECTS AND CATEGORIES

(Excerpts from “Davis-Bacon Construction Wage Determinations Manual of Operations”)

BUILDING CONSTRUCTION

HEAVY

Apartment buildings 5 stories and above

Nursing Homes

Arenas/Auditoriums/Civic Centers

Automobile parking garages

Hospitals

Industrial/Institutional buildings

Libraries/Schools

Mausoleum

Hotels/Motels

Museums

Office Buildings

Police Stations

Post Offices

City Hall/Courthouses

Detention Facilities

Dormitories

Fire Stations

Restaurants

Subway Stations

Shopping Centers

Theaters

Water and Sewage Treatment plant
(building only)

e Bridges
e Canals

e Demolitions (not incidental to construction)
o Docks

. Drainage or dredging projects

° Electrification projects

. Flood control

. Land leveling/reclamation

° Locks, waterways/unsheltered piers

. Pipelines

. Pumping stations

. Railroad construction

. Reservoirs/viaducts

. Sewage, collection, and disposal lines
e  Water and sewage treatment plants

. Shoreline maintenance

. Swimming pools

. Subways (not the buildings)

e  Tunnels

. Water mains

. Wells

RESIDENTIAL CONSTRUCTION

HIGHWAY/STREETS

Apartment buildings 4 floors or less*
Single family homes

Town or row houses

Mobile home development
Multifamily houses

*for Davis Bacon purposes, the exterior height of
residential buildings in terms of stories is a primary
consideration. The following criteria will apply to
determine height.

e Basement story - Stories below grade used for
storage, parking, mechanical system/
equipment, etc., are considered basement
stories and are not used in determining height.

e First store - A lowermost story is considered a
story if it contains the main entrance is used
for apartment space in a way substantially
similar to upper floors, contains a least 50% of
living accommodations or related
nonresidential uses.

Alleys

Bituminous treatments
Concrete pavements

Curbs

Excavation and embankment
Fencing (highway)

Grade crossing elimination
(over and under passes)
Parking lots

Resurfacing streets and highways/Paving
Roadways and shoulders
Guardrails

Highway signs

Highway bridges

Medians

Trails
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ATTACHMENT 7-B: DAVIS-BACON AND RELATED ACTS (DBRA)

A. Force Account - Under most Davis-Bacon statutes, only employees of contractors or sub-
contractors are subject to Davis-Bacon wage requirements. In some instances, rather than
contracting or sub-contracting out construction work, a grant recipient performs the construction in-
house, with its own "force account” employees. Such force account work is not subject to Davis-
Bacon wage requirements under statutes that cover only employees of contractors and sub-
contractors. Furthermore, the USDOL does not consider a state or local government to be a
contractor, even if it enters into a contract to perform construction work (see 29 CFR Section
5.2(h)). However, under the Housing and Community Development Act of 1974, a private firm that
receives federal assistance funds indirectly from a recipient pursuant to a written procurement
contract of sub-grant agreement that provides for the performance of construction work is
considered a contractor or sub-contractor, and the force account exception does not apply to
construction activity performed by employees of such a firm.

Laborers and mechanics employed by a local or state agency PHA (Public Housing Authority only),
even though not employed by a contractor, are subject to Davis-Bacon when performing
development work financed by the U.S. Housing Act of 1937, as amended. Davis-Bacon federal
wage requirements are not applicable where such employees are used in work defined as major
repairs (deferred maintenance) pursuant to 24 CFR 868.3 and 868.9(h), which constitute project
operation rather than development.

B. Compliance and Certification Parameters - HUD policy clearly affords federal wage protection for all
laborers and mechanics, regardless of contractual relationship. There is ho exception to this
protection for self-employed laborers or mechanics, including owners of businesses, sole
proprietors, partners, corporate officers, or others. Laborers and mechanics may not certify to the
payment of their own federal wages except where the laborer or mechanic is the owner of a
business working on the site of the work with his/her own crew.

Accordingly, HUD and program participants responsible for labor standards administration and
enforcement may not accept certified payrolls reporting single or multiple owners (e.g., partners)
are certifying that they have paid to themselves the prevailing wage for their craft. A sole proprietor
may not submit a payroll reporting himself or herself as simply "Owner" signing the certification as
to his/her own wage payment from "draws" or other payment methods. Nor may several mechanics
submit a payroll reporting themselves as "partners" with one or more certifying as to the payment of
their wages or salaries. Such mechanics must instead be carried on the certified payroll of the
contractor or sub-contractor for whom they are working and with whom they have executed a
"contract” for services.

In these cases, maintenance of an accurate accounting of weekly work hours including any
overtime hours for such mechanics is essential. Whatever method of compensation computation is
utilized (piecework, weekly contract draw performance), the amount of weekly compensation
divided by the actual hours of work performed for that week must result in an "effective" hourly
wage rate for that week that is not less than the prevailing hourly rate for the type of work involved.
This computation must take into account overtime pay rates (i.e., one and one-half) for all hours
worked in excess of 40 hours per week, pursuant to the CWHSSA, where applicable, and pursuant
to the Fair Labor Standards Act where CWHSSA is not applicable.

The name, work classification, actual hours of work, effective hourly wage rate, and wage payment
for each such mechanic and laborer must be reported and certified on the responsible employer's
weekly payroll. Note that the effective hourly wage rate for such mechanics and laborers may
fluctuate from week to week. However, the effective hourly wage rate may not be less than the
minimum prevailing wage rate for the respective craft.
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In any case, where the effective rate falls below the corresponding craft prevailing wage rate, the
responsible employer must compensate the mechanic at no less than the prevailing wage rate on
the wage determination for the craft.

C. Business Owners Working with Their Crew - Owners of businesses working with their crew on the
same HUD-assisted job site may certify to the payment of their own federal wages in conjunction
with the prevailing wages paid to their employees. This exception to compliance standards does
not suggest that such owners are not likewise entitled to prevailing wages for their labor. Rather, it
accepts the wage payment certification on weekly payroll reports by the owner of his/her own
wages as that certification accompanies the certification offered for payment of prevailing wages to
his/her employees. On weekly payroll reports, include the owner's name, identifying him/her as
"owner," and the daily and total hours worked on the covered project for the week. Omit the Rate of
Pay and Amount Earned.

D. Owner-operators of Power Equipment - Frequently, owner-operators of power equipment (e.g.,
backhoes, front-end loaders) will contract for services at a rate for both "man and machine.” In
these cases, the owner-operator includes liability, equipment maintenance, and salary in an hourly
or contract rate for services. Because of the prevalence of such practice and the inherent difficulty
in ascribing costs for liability and maintenance costs verses hourly labor salary, HUD and its
program clients may accept a combined ("man and machine™) hourly rate on the responsible
contractor's certified payroll provided that such hourly rate may not be less than the rate on the
wage determination for the respective power equipment operator. Note: Owner-operators of
power equipment, like self-employed mechanics, may not submit their own payrolls certifying to the
payment of their own wage but must be carried on the responsible contractor's certified payroll
report. Include the name, work classification, and actual hours worked. Upon completion of the
contract, verify the pay by taking the amount paid to the sub-contractor (documented with copies of
all invoices identified for this job) and divide by the hours reported on the certified payrolls.
Compare the actual hourly wage rate with the rate in the Wage Determination. If the actual hourly
wage is less than the Davis-Bacon Wage Rate, collect and disburse the wage underpayments.

E. "Owner Operator" Truck Drivers - A USDOL administration policy excludes bona fide owner-
operators of trucks who are independent contractors from Davis-Bacon/CWHSSA provisions
concerning their own hours of work and rate(s) of pay. These truck "owner-operators" can certify to
their own weekly payrolls but the payrolls do not need to show the hours worked or rates allegedly
paid - only the notation "Owner-operator.” Note that any laborers or mechanics, including truck
drivers, employed by the owner-operator/independent contractor are subject to Davis-
Bacon/CWHSSA provisions in the usual manner.

This policy does not pertain to owner-operator of other equipment such as backhoes, bulldozers,
cranes and scrapers (i.e., power equipment as noted in the paragraph titled "Owner-operators of
Power Equipment,” above).

"Contractor's" Truck Drivers Based on the decision made in the Midway Excavating trial, (Building
and Construction Trades Department, AFL-CIO vs. USDOL Wage Appeals Board "Midway") truck
drivers employed by contractors are only covered by federal wage requirements when they are
performing labor on the site of the work. (e.g., if the UGLG is building a highway and the truck
driver is loading, unloading, spreading, or driving material back and forth on the site, then the truck
driver is covered). Conversely, hauling materials to/from the site, from/to an off-site location that is
not exclusively established for the project is not DBA covered time. HUD has advised that they
currently believe unloaded trucks are likewise not covered.

Contractors must report hours worked, and pay at least the DBA wage rate for any time the truck
driver spends on the work site if the driver is making multiple trips throughout the day that
cumulatively challenge a de minimus determination. De minimus may be interpreted as time spent
on the job site that is not sufficient nor consequential enough to be tracked as an itemizable job
function. However, if a series of de minimus qualifying site visits by truck drivers cumulatively
exceed the 20% threshold for any given day, DBA applies to the on-site hours worked.
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F. Determining Proper Classification for Various Work - Questions as to the proper classification of a
laborer or mechanic for various types of work are resolved by making an area-practice
determination. In determining the proper classification for work performed on a project, it is
immaterial whether the contractor is union or nonunion.

On projects where the federal wage rate for the classifications in question within the applicable
wage determination is based on negotiated rates, the prevailing practice concerning work
performed in those classifications is to follow the practice observed on projects built by contractors
who are a signatory to the collective bargaining agreements. Therefore, unless there is a
jurisdictional dispute between the crafts, the duties ascribed to any job classification will be the
same as those outlined in the appropriate collective bargaining agreements. If the collective
bargaining agreements are silent on this issue, the local unions involved must be consulted.
Conversely, in areas where open shop (hon-union) rates are determined to prevail for the
classifications in question, those prevailing job practices followed on projects by open shop
contractors in the same area become area practice.

G. Helpers - The classification of Helper in any trade will be very difficult to have approved by
the USDOL. If the contractor wants to pursue a helper classification through the USDOL, they
should contact the Labor Standards Specialist at DOA.

H. Relatives - There are no exceptions made in the enforcement of Davis-Bacon on the basis of family
relationship for relatives who are performing the work of laborers or mechanics. They must be
paid the federal wage rate for the classification of work performed and be included on the
certified payrolls.

I.  Volunteers - HUD allows for the waiver of Davis-Bacon wage rates for volunteers that are not
otherwise employed at any time of the work for which the individual volunteers. Contact DOA's
Labor Standards Specialist for more details if the community plans on using volunteers on the
construction site.

J. Job Corps Workers - USDOL staff in Washington, DC has informed HUD staff that Job Corps
workers are not exempt from Davis-Bacon wage when they are working on a job subject to the
Davis-Bacon Act.

K. Employees of a Governmental Body -The USDOL has taken the position that the prevailing wage
requirements does not apply to employees of a state or political subdivision of a state, but shall
apply to employees of a private contractor who is sub-contractor of the state or political subdivision.
This rule does not apply to the Public Housing Authority (PHA) employees under the U.S. Housing
Act of 1937 (see paragraph A. in this section). Employees of utilities are exempt providing they
are only extending existing service to the property.

L. Employees Performing Work in More than One Classification - (Split Classification) if the
UGLG/contractor has employees who perform work in more than one trade during a work week, it
can pay the wage rates specified for each work classification in which work was performed only if
maintaining accurate time records showing the amount of time spent in each classification. If the
UGLG does not maintain accurate time records, it must pay these employees the highest wage rate
of all the classifications of work performed. Work, which is normally performed as part of the
mechanic's craft, is not separable.

M. Laborers and Mechanics — Definition - The terms "laborers" and "mechanics" are construed to
include at least those workers whose duties are manual or physical in nature as distinguished from
mental or managerial. Since the classifications of laborers and mechanics to who specified wage
rates are payable are identified in the Davis-Bacon wage rate, there is ordinarily no need to
distinguish between laborers and mechanics. However, mechanics are generally considered to
include any worker who uses tools, or who is performing the work of a trade.
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. Precutting of Parts and Prefabrication of Assemblies - The precutting of parts and/or the
prefabrication of assemblies are not covered unless conducted in connection with and at the site of
the project, or in a temporary plant set up elsewhere solely to supply the needs of the project.

. Supply and Installation Contracts -The manufacturing or furnishing of materials, articles, supplies,
or equipment is not subject to prevailing wages unless conducted in connection with and at the site
of the project, or in a temporary plant set up elsewhere solely to meet the needs of the project.

Start of Construction - “Start of Construction,” as that term is used in connection with labor
standards and prevailing wage requirements, means the beginning of initial site clearance and
preparation, provided those activities are pursued diligently and are followed without appreciable
delay by other construction activity.

. Site of Work - The “site of work” is limited to the physical place or places where the construction
called for in the contract will remain when work on it has been completed and to other adjacent or
nearby property used by the contractor in such construction which can reasonably be said to be
included in the “site” because of proximity. Operations of a commercial or material supplier
established in the proximity of but not on the active site of work prior to the opening of bids
are not covered by the Act even if dedicated exclusively to the federal project for atime.

. Fringe Benefits — Funded Plans - A contractor may credit contributions for “bona fide” fringe
benefits regardless of whether the USDOL has found the particular benefits to be prevailing in the
area. Such fringe benefits must be “bona fide.” Ordinarily, bona fide benefits are those common to
the construction industry and are paid directly to the employee in cash or into a fund, plan, or
program on the employee’s behalf. Contractors may take credit for contributions made under such
conventional plans without requesting approval of the USDOL.

Fringe Benefits — Unfunded Plans - Where fringe benefit plans are not of the conventional type, it
will be necessary for the USDOL to determine if the benefits are “bona fide.” Contractors seeking
approval of unfounded plans must obtain approval from the USDOL. Contact DOA for more
details.

Fringe Benefits — General

1. Contributions to funded plans must be made at least quarterly.

2. When the cash paid and the per-hour contribution for benefits do not equal the total rate set
forth in the wage determination, the difference must be paid to the employee in cash.

3. Fringe benefits must be paid for straight time and overtime; however, fringe benefits are not
included when computing the overtime rate.

4. Employees who are excluded from funded plans for whatever reason must be paid fringe
benefits in cash.

5. Note: Vacation and sick leave plans are generally unfunded, paid from the contractor's own
account, and require USDOL approval before a contractor takes credit toward meeting the
fringe benefit obligation.

6. In determining the cash equivalent credit for fringe benefits payments, the period of time to be
used is the period covered by the contribution. For example, if an employer contributes to a
plan on a weekly basis, the total hours worked each week (federal and nonfederal) by each
employee should be divided into the contribution made by the employer.

7. Acceptable fringe benefits include the following: medical or hospital care; pensions on
retirement or death; compensation for injuries or illness resulting from occupational activity; or
insurance to provide any of the foregoing, unemployment benefits, life insurance, disability and
sickness insurance, accident insurance, vacation and holiday pay, defrayment of cost of
apprenticeship or other similar programs, or other bona fide fringe benefits; but only where the
contractor to sub-contractor is not required by other federal, state, or local law to provide any of
such benefits. The Act excludes fringe benefits that a contractor or sub-contractor is obligated
to provide under other federal, state, or local law. No credit may be taken for such benefits. For
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example, payment for workmen’s compensation insurance under either a compulsory or elective
state statute is not considered payments for fringe benefits under the Act. Payments made for
travel, subsistence, or to industry promotion funds are not normally payments for fringe benefits
under the Act.

No type of fringe benefits is eligible for consideration as a so-call unfunded plan unless:
a. It could be r